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The body in charge of ensuring the EU referendum was fair gave out the wrong
advice and helped Vote Leave. This isn’t democracy
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Remain and leave signs on a lamp-post in Leeds in the run-up to the EU referendum. Photograph: Danny Lawson/PA

T he Electoral Commission, charged by parliament with ensuring the 2016 EU
referendum was fair, unlawfully tilted the playing field in favour of leave.
That’s the striking consequence of a high court decision from this morning.

Late last year, the Good Law Project (GLP) – of which I am director – sued the
Electoral Commission in the high court on two grounds. First, it challenged the
adequacy of the commission’s investigation into spending by Vote Leave. And second, it
said that the EC had got the law wrong around donations.

Having initially said that both grounds were “without merit and not conceded in any
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respect”, the commission agreed to reopen its investigation into Vote Leave’s spending.
It ultimately agreed with GLP that Vote Leave and Darren Grimes – founder of youth
group BeLeave – had broken the law. Both have now been referred by the commission to
the police.

This morning’s high court judgment deals with the second strand of GLP’s case – that
the commission got the law wrong in taking the view donations could not count as
spending.

Back in September last year, in a now deleted tweet, Dominic Cummings, the campaign
director of Vote Leave, admitted that the commission had given Vote Leave the
“extremely surprising” ruling that it could donate surplus monies to other leave
campaigners.

And Vote Leave went on to do exactly that.

Because Vote Leave was up against its spending limits, it couldn’t spend in its own
name. But the commission ruling opened the door for it to donate £620,000 to Grimes
to pay for advertising services he purchased from AggregateIQ – the same data analytics
and online advertising firm Vote Leave had been using for similar services – and to
donate £100,000 to Veterans for Britain (which was also spent with AIQ).

Stronger In was also up against its spending limits. But because it didn’t get the advice
from the commission, it had to stop spending. And this morning the high court decided
that advice given to Vote Leave by the commission was wrong. The consequence is that
the commission unlawfully tilted the playing field.

What does all this mean?

First, the commission – charged by statute with ensuring campaigners complied with
the law – instead allowed Vote Leave to break it. The high court decision is absolutely
excoriating: the commission was “unconstructive”, its actions lacked “any rational
basis” and were “arbitrary”, and its approach to the law was a “recipe for abuse of the
spending restrictions”. Heads must roll, beginning with that of Bob Posner, the
commission’s legal counsel.

Second, the inevitable consequence of the high court decision is that Vote Leave has
broken the law in two different ways: once with “common plan spending” with Grimes
– the matter already referred to the police, and where Vote Leave acted without
commission sign-off – and once by following the commission’s unlawful and “extremely
surprising” advice.

Third, the size of Vote Leave’s overspending has increased. The consequence of the
commission’s investigation was that over £600,000 spent by Grimes “should have been
treated as incurred by Vote Leave”. But he was not the only recipient of Vote Leave’s
largesse. There was also Veterans for Britain’s £100,000 bill with AggregateIQ. And,
following the high court’s reasoning, this £100,000 should also count as Vote Leave’s
spending. Vote Leave will have exceeded its spending cap by over 10%.

And fourth, there may be profound implications for the Democratic Unionist party. A
BBC investigation by Jim Fitzpatrick suggests that the Constitutional Research Council –
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which donated £435,000 to the DUP to spend on “Vote to Leave” ads in the Metro
newspaper (which is not published in Northern Ireland) and on AIQ – also controlled
how that donation was spent.

If that is the case, a consequence of the high court’s decision will be that the council
will have unlawfully incurred referendum expenses substantially in excess of the
£10,000 limit, and so will have committed a criminal offence. The Good Law Project
intends to write immediately to the EC inviting it to commence an investigation into the
CRC – and threatening further judicial review proceedings if it will not.

These are not the findings of a government agency. These are the conclusions of the
high court – and an immensely powerful court at that. One of the judges was a court of
appeal judge at the time of the hearing, and the other is a court of appeal judge now.
They have concluded that the regulator mismanaged the referendum. And the
consequence is that Vote Leave has broken the law.

The government regulator in charge of ensuring the referendum was fair itself acted
unlawfully and tilted the playing field in favour of leave. This isn’t democracy: it’s an
embarrassment.

• Jolyon Maugham QC is the director and founder of the Good Law Project

Since you’re here…
… we have a small favour to ask. More people are reading the Guardian than ever but
advertising revenues across the media are falling fast. And unlike many news
organisations, we haven’t put up a paywall – we want to keep our journalism as open as
we can. So you can see why we need to ask for your help. The Guardian’s independent,
investigative journalism takes a lot of time, money and hard work to produce. But we
do it because we believe our perspective matters – because it might well be your
perspective, too.

The Guardian is editorially independent, meaning we set our own agenda. Our
journalism is free from commercial bias and not influenced by billionaire owners,
politicians or shareholders. No one edits our Editor. No one steers our opinion. This is
important because it enables us to give a voice to the voiceless, challenge the powerful
and hold them to account. It’s what makes us different to so many others in the media,
at a time when factual, honest reporting is critical.

If everyone who reads our reporting, who likes it, helps to support it, our future would
be much more secure. For as little as £1, you can support the Guardian – and it only
takes a minute. Thank you.
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